To whom does the West
Bankand GazaStripbelong
in International Law?

Rabbi Dr. C. Simons

INTRODUCTION

The boundaries of the Land of Israel were
established by the Almighty and are recorded

in the Torah for all time to come. In Jewish
law it is strictly forbidden to compromise on .
these borders. Non-Jews may say, however,

that they do not accept what is written in

the Torah and therefore in this article we

shall investigate the international legal position
of the West Bank and the Gaza strip. We shall
show that the news media which are continually
using expressions such as ‘occupied Jordan’,

are doing so erroneously and are unaware of

the true facts.

PRE-1947

To determine the title to a particular area. ‘the
normal procedure is to trace the chain of title
back from the present claimant to a holder whose
rights were unquestioned’. ( Lauterpacht)*

In the case of Palestine, Turkey was the un-
questioned holder and we therefore need not go
further back than the period of Ottoman rule.

On July 23rd 1923, Turkey signed the Treaty of
Lausanne, in which she renounced her rights to

all territories outside her frontiers including
Palestine.? By this time the Council of the League
of Nations had already granted the Palestine Mandate
to GreatBritain.> The question of Sovereignty over
mandated territories had puzzled international
lawyers for decades and there are a number of
possibilities as to where the Soverignty rested

(e.g. the League of Nations, the Mandatory

Powers, Sovereignty in abeyance)* (A possible
solution to this question came in 1950 when Sir
Arnold McNair in his separate opinion on the
international Status of South-West Africa stated
that ‘Sovereignty over a Mandated Territory is

in abeyance’.)’

Frankel writes that during the Mandate, the
Jewish People already had some sort of Sovereignty
over Palestine and that this is supported by the
writings of Comisetti, van Rees and Stoyanowsky.
Halevi” states that ‘the whole of Palestine was
internationally declared to be held in trust for
the Jewish People - that was the Balfour Declaration’;

The possible Sovereignty over Palestine, when the

League of Nations ceased to exist is discussed by

Lauterpacht® and he concludes that a Sovereignty
vacuum existed. (In accordance with the opinion
of Sir Amold McNair, this would be a continuation
of the Sovereignty vacuum existing during the life
of the League of Nations).

However, since all are agreed that Sovereignty was
located somewhere or was in abeyance, ‘no mandated
country can be regarded, on the termination of the
mandate over it, as a res nullius open to acquisition
by the first comer’ (Blum)® ‘Sovereignty could only
be acquired by lawful action’ ( Lauterpacht)'®

PARTITION RESOLUTION 1947

On November 29th 1947, the General Assembly of
the United Nations adopted the Partition Resolution
which called for the division of Palestine into two
states - one Jewish and one Arab. The Jewish auth-
orities accepted it, the Arabs rejected it. In case one
should think that by the Jews accepting the Partition
Plan they renounced rights to part of Palestine, it is
a classic rule of ldw that if a compromise cannot be
achieved (i.e. in this case, the Arabs did not accept it
and tried to destroy the new State of Israel), ‘no one
is bound any longer by the concessions which he offered
during negotiations’. (Frankel)"!

Not only did the Arab States reject the Resolution :
they actively tried to overthrow it. When the British
Mandate terminated on May I5th, 1948, Palestine was
immediately invaded by the forces of six Arab States.
The Arab States tried to justify their armed intervention
but this was not accepted by the Security Council. [t is
worth quoting here the words of Mr. Tarasenko, the
representative of the Ukraine (a part of USSR). *...an
armed struggle is taking place in Palestine as a result of
the unlawful invasion by a number of States...”" ?

As a result of the war (i.e. War of Independence)
resulting from this armed invasion of the Arab States,
part of the proposed Arab State was captured by Trans-
jordan - the West Bank (including East Jerusalem) and it
was unilaterally annexed in April 1950; part was captured
by Egypt - the Gaza Strip; the remainder was captured by
Israel.

LEGAL STATUS OF TRANSJORDAN AND EGYPT IN
THESE PARTS OF PALESTINE

Quotes from five experts on international law: (in
alphabetical order)

BLUM'?

The use of force by the contiguous Arab States
having been illegal, it naturally could not give rise
to any valid legal title. Ex injuria jus non oritur’.
LAUTERPACHT'*

‘....Jordan was not entitled to claim any of the areas
West of the river Jordan (West Bank) .... and Egypt
was not entitled to assert sovereignty over the Gaza
Strip.”

Page from article I wrote for the “Zionist Standard” and
the Childwall Synagogue magazine “The Record.”
(from “The Record” Pesach 1975)
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‘Ombudsman’ taken to
task for comments
on Gush Emunim

Sir, — Ombudsman’s_first section
in your October issue is based more
on fiction than fact and would be
more dproprmle as an Arab
propaganda article than a contribu-
tion (if; one can use that word) in
a lcwull newspaper.

He states in connection with the
destruction of Sifrei Torah by the
Ambs that “the first act of

geression was caused by Kiryat

a residents”. In fact, no evid-
em:e has been pruduced to show
that any Jew, let alone the Kiryat
Arba residents, have desecrated any
Moslem books or appurtenances.

Had . Ombudsman  bothered to
read the first Rashi on the week’s
Sidra (Bereshit), he would have
learned about our rights to Eretz
Israel and would not have made the
absurd statement “Holding up a
title to the land that purports to be
over 2,000 years old, but whose
lease did lapse...” Our title is
nearly 6,000 years old and the lease
has never lapsed. study of our
Tephillot and erchnl Hamazon,
both of which are recited several
times a day, every day, would soon
show that Jews cerlainly never
forgot Erctz Israel, and a stud
history would show that throughout
=verr generation Jews were living

srael, despite the difficultics,
persecutions, massacres and expul-
sions.

At the time when King David
was anointed in Hebron, Jerusalem
was in Jebusite hands. There is no
question of his later down-grading
Hebron for Jerusalem since every
schoolboy knows that the lalter has
a greater holiness than elsewhere in
Israel, However, Hebron has’ been
and is still one of the four citics in
Israel given the designation of “Ir
Hakodesh” (The holy city).

The_implication l‘yak since Heb-
ron, Shechem and the other West
Bank towns are full of Arabs, Jews
should not seltle there also shows
ignorance of modern Zionist history
and the Chalutzic spirit of the

ioneers. A [:\v examples  will
illustrate the poin

(a) In the 19th Cenlury, Chalut-

* settlement and today Beersheva is

zim settled in Jaffa, a city full of
Arabs and_in 1909 settled north of
the city. From this settlement has
grown the Tel Aviv metropolis.

(b) In 1948 there was a neglible
Jewish population in DBecrsheva,
Yet this did not deter the State of §
Isracl from building up Jewish

one of Isracl’s largest cities.

(c) Nazareth is a wholly Arab-
populated . city. However, within
the last twenty years, the ]ewnsh

town of
1lit has been built right next to it.

Today we have great admiration
for the pioneers who scttled in the
above places and created a Jewish
presence there.  Surely today's
pioneers who aler‘rleplred to put
up with great hardships and scttle
in such places as K“Xa! Arba,
Kaddum, Ofra, etc. eserve @
similar amount of admiration.

A group such as Gush Emunim
should be unnscessary in a Jewish
State. This would be the case if the
Government of Isracl would en-
courage Jewish settlement through-
out Eretz Isracl. Instead it persis-
tently drives out Jewish scttlers and
hence the establishment of Gush
Emunim_has become a necessity.

Instead of West Bank settlement
he * suggests  settlement  in  the
Galilee. Has Ombudsman [orgolten
the Arab riots which took place '
carlier this year when the Govern-
ment of Isracl brought out its plans
for Jewish scttlement in  the
Galilee? The truth is, the onl
place the Arabs accept for Jewis!
scttlement is the seal

Despite Ombudsman’s views, it is
encouraging to know, that at a
recent debate on West Bank ‘settlc-
ment at the King David High
School, altended by senior pupils
(for report sece Gazelte, October
1976) the pupils overwhelmingly
voted for such settlement.

Finally, Ombudsman, please read
reliable news reports and you will
see that the attempt on Yom Kippur
to pray on the Temple Mount had
no connection with Gush Emunim.

—(Rabbi Dr.) CHAIM SIMONS.

Liverpool Jewish Gazette
26 November 1976

RiBume  11.3-77

POLITICAL COMPROMISES

Dear Sir,

I was amazed to read in the inter-
view with Mr. Avrohom Hirsh, Gen-
eral Secretary of the Agudas Israel
World  Organisation in  Jerusalem
(25th February issue), the statement
“We may be prepared to comprom-
ise on political issues such as the ad-
ministered areas — and even then
only after consultation with the Ge-
dolei Hatorah”. Surely the borders of
Eretz Israel are a Halachic matter?

In fact, in 1937 when the Peel
commission proposed the division of
Eretz Israel into a Jewish and an
Arab State, the Moetzes Gedolei Ha-
torah ruled that “the boundaries « f

the Holy Land have been established
by the Creator, and recorded in the
Torah for all time to come. The Jew-
ish people cannot possibly compromise
these borders™ (sec a History of Agu-
dath Tsrael by Joseph Friedenson p.
36).

To avoid confusion, perhaps Mr

Hirsh could clarify his statement.
(Rabbi Dr.) Chaim Simons

86 Childwall Valley Road,

Liverpool 16.

[Mr. Hirsh when talking of political
compromises with regard to the ad-
ministered areas was in fact referring
to Sinai and not to areas in Eretz
Israel proper—Editor Jewish Tribune]

li

Jewish Tribune.

11 March 1977.

THE OBSERVER

,primary insule felt b?; Christ-

unrestricted  access

Holy plcxces

i s C SI!IGK states” (Let-
ters;, last . week) ‘that the

1ans and Muslim Arabs is the§
‘ continued Israeli m:cupaunn
of thexr holy places’ in Jeru-|
salem. " In " fact, ‘under the
Israelis,” every religion has
to and
complete autonemy over rheir
holy places in Jerusalem.
‘Contrast-this with the situ-
ation under the Jordanian|
rule, when not only were Jews
denied access to their holy
places, but Jewish holy places
were destroyed, and dese—
craled \ .

~ C. Simons
leerpoul. S

The Observer
21 November 1976

'West Bank én
integral part
of lsrael

> Su‘.—ll is now unposslble for a
week to pass without Ben Azai
making an attack on Jewish settle-
ment on the West Bank. In a
recent contribution, he decides that
Israel is aware that were she to
annex the West Bank, it would
alienate her not only from West-
ern’ support but also from an
important part of the Jewlsh
wurld

- -Ben Azai has certzmly pl.ayed hls
part in deceiving everyone about
the West Bank. His readers would
by this time have been brain-
washed - into - believing that. the
West Bank is an integral part of
a peaceloving ~ -country . called
Jordan and that some hot-headed
fanatical Jews are trying to annex
land which does not helung -to
them..- - .
.If Ben Azai would care to in
vestigate our rehg‘lou: and histori-
cal rights to the' West Bank -he]
would discover that it is an inte-
gral part of Eretz Israel and has
an- impressive history - of Jewish
settlement. If we have no rights

to Tel Aviv.

"to Kaddum, then we have no nghu

.. Furthermore, under mlematmnal,
law Jordan has no Tights to the.
West Bank and Israel has more
rights -than anybedy else to it.
‘In fact, Jordan unilaterally annex-
“ed it in 1950, an annexation recog-
ni d nnly by Britain and Pakistan.
"(Rabbr ‘Dr) CHAIM SIMONS

Jewish Chronicle
1 October 1976



LIVERPOOL FRIENDS OF GUSH EMUNIM

86 CH/LDWA/.L VALLEY ROAD, LIVERPOOL L:16 4PF
Telephone: 051 722 3327

FOUS e 1yq.1y >
“Jews' right to be

had:settled. in" Arab-popula
ted ‘Jaffa,and had,’in 'effe_e
.

A sample of the notepaper.

'Distortion’ of Gush Emunim

“Press reports on Gush Emunim
are full of distortions and inac-
curacies. This emerged from a talk
by Professor and Mrs. Chen who
live in the new Jewish settlement of
Kaddum on the West Bank in Israel.

They addressed a crowded draw-
ing room meeting at the home of
Rabbi Dr. and Mrs. Chaim Simons
on Wednesday, January 12, on Gush
Emunim and life in Kaddum.

At this meeting it was pointed out
that Gush Emunim does not con-
sist of a group of “right-wing fan-
atics” but contains people from all
walks of life — right wing, left wing
(even the extreme left Hashomer
Hatzair), religious, non-religious and
it is completely non-political.

settlers lived. Recently, however,
they had graduated and most of the R
40 families (about 200 Ppeople) now
lived .in caravans. In, spite of the
lurid press reports, relations with §|
the nearby Arab village of Kaddum }f
are excellent. |

At the end of the meeting a

- Liverpool Friends of Gush Emunim

Wwas inaugurated. Its acting chair-
man is Rabbi Dr. Simons and any-
one interested in helping should
telephone 722 3327.

Liverpool
Jewish Gazette

West Bank " settlements. such as
Kaddum have brought together all
these’ &caple, who are the pioneers
of today, to work on a common
cause, namely the building up and
settling of the land of Israel. With
today’s. fragmentation of Israel
society, this co-operation by all seg-
ments of the population is in itself
a wonderful thing.

Professor Chan also spoke about
the difficult conditions in which the

18 February 1977

LIVERPCOL ZIONIST SOCIETY

s i
§.for Jewish settlement in:the:
Galilee, massivi Arabriots -

Dear Member,
You are cordially invited to attend the next meeting of the Society at
wirich

RABBI DR, CHATM SIMONS

will speak to us on the
GUSH EMUNTM

t
This should be an informative and lively meeting. It will be held al
the Youth and Cwm;gity Centre, HaroldHouse, Duababin Road, on

SUNDAY 13th NOVEMBER, 1977

Commencing at 8.00 s.m.

Feouraged - Jewis|
throughout:" t|
‘group . lik

With Zions Greetings,

. Executive.
" Rabbi’ Simons’ was: spe The
fing-at"the home-of Mr-and"|
Mrs "I Freedman, 'of' Old
FHall Road, -Salford 7, 'and a j
Manchester -Friends ofi|

ALL WEICOME BRING YOUR FRIENDS

Gush’ Emunim was formed.

Manchester
Jewish Telegraph
18 February 1977






